Appeal No. 586 - LEONARD C. SMITH v. US - 28 November, 1952.

In the Matter of License No. 100516
| ssued to: LEONARD C. SM TH

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

586
LEONARD C. SM TH

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

On 19 June, 1951, an Exam ner of the United States Coast Guard
at San Francisco, California, revoked License No. 100516 issued to
Leonard C. Smth upon finding himguilty of negligence based upon
a single specification divided into four parts which alleges in
substance that while serving as Master on board the Anerican SS
MARY LUCKENBACH under authority of the docunent above described, on
or about 25 August, 1950, while said vessel was proceeding fromthe
port of San Francisco, he did:

A Navi gate his vessel at an excessive speed in a fog;

B. That such excessive speed contributed to a collision
bet ween his vessel and the U S. Naval Hospital Ship
BENEVOLENCE;

C. This collision resulted in the sinking of the
BENEVOLENCE;

D. Wth consequent | oss of |ife and property.

At the commencenent of the hearing, on 20 Septenber, 1950,

file:////hgsms-l awdb/users/K nowledgeM anagementD....s/ S%620& %20R%620305%20-%20678/586%620-%620SM I TH.htm (1 of 17) [02/10/2011 2:15:38 PM]



Appeal No. 586 - LEONARD C. SMITH v. US - 28 November, 1952.

Appel l ant was given a full explanation of the nature of the
proceedi ngs, the rights to which he was entitled and the possible
results of the hearing. Appellant was represented by an attorney
of his own selection. Counsel requested that the four parts of the
specification be treated separately as to their proof. The

Exam ner and the Investigating Oficer agreed to this arrangenent;
and the Exam ner stated that proof of parts C and D woul d depend at
| east partially upon the prior proof of parts A and B. Appellant
entered a plea of "not guilty" to the charge and the entire
specification proffered against him

Ther eupon, the Investigating Oficer nade his opening
statement and counsel reserved his right to make an openi ng
statenment at a later tinme. The hearing was then continued to await
the transcription of the record of proceedi ngs before the Marine
Board of Investigation which had been convened to inquire into the
collision. Wen the hearing was reconvened in My, 1951, it was
agreed by the parties that the case be submtted solely on the
basis of the record of the latter investigation with the exception
of Appellant's testinony and diagranms, and the findings and
concl usions of the Board of Investigation. This investigation
record includes the testinony of numerous persons from both ships
and many docunentary exhibits.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant's counsel, the Exam ner
announced his findings and concl uded that the charge had been
proved by proof of part of the specification. He then entered the
order revoking Appellant's License No. 100516 and all other
| i censes issued to this Appellant except that as Third Mate; and it
was further provided that a Third Mate's |license be issued to
Appel | ant and suspended for one year from 19 June, 1951 - four
nont hs' outri ght suspension and ei ght nonths' probationary
suspensi on for eighteen nonths from 19 June, 1951.

Fromthat order, this appeal has been taken. It is an
argunment directed against part A of the specification which alleges
t hat Appel |l ant navigated his vessel at an excessive speed in fog.
It is stated that the Examner's drastic order is based on the
erroneous conclusion that the LUCKENBACH was proceedi ng at an
| moder ate speed when the whistle of the BENEVOLENCE was first
hear d.
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Specifically, Appellant contends that proof of excessive or
| mmoderate speed in fog i s dependent upon whet her the LUCKENBACH
coul d have been stopped dead in the water in one-half the distance
of visibility (NNnth Grcuit Court of Appeals cases cited) or
sinply within the range of visibility (Second Crcuit Court of
Appeal s cases cited); that this test depends upon the determn nation
of three factors: nmaximumvisibility at the tinme of sighting the
BENEVOLENCE, the speed of the LUCKENBACH t hrough the water at this
time, and the reversing ability of the LUCKENBACH, and that judged
by these criteria, the conclusion of the Exam ner with respect to
part A of the specification is not supported by his findings or the
evi dence in the record.

Appel | ant has rai sed no objection to the Exam ner's findi ngs
that the visibility fromthe LUCKENBACH was approxi mately 1500 feet
after passing the Golden Gate Bridge until the tine of the
collision (Finding No. 4); and that fromthe tinme she passed under
the Golden Gate Bridge until the whistle of the BENEVOLENCE was
heard, the LUCKENBACH was naking 8.82 knots through the water
(Finding No. 5). But it is clained that since there is no finding
concerning the reversing ability of the vessel at a speed of
slightly under 9 knots and because there is no evidence in the
record with respect to this third essential factor, the conclusion
of 1 mmoderate speed is pure speculation. This conclusion is said
to be erroneous particularly since it was reached even though the
hi gher speed of the BENEVOLENCE caused her to cover nore than
one-half of the distance of visibility between the two vessels by
the tinme of the inpact and the Examner, in effect, concluded that
t he LUCKENBACH was nearly dead in the water when the accident
occurred after her engines had been going full speed astern for
three m nutes before the collision.

Appel | ant al so urges that the order inposed by the Examner is
excessive and unjustified because he gave weight to the sinking of
t he BENEVOLENCE and the | oss of |life although he found that the
only part of the specification proved was that the LUCKENBACH was
proceedi ng at an i mobderate speed in fog at a tinme preceding the
sighting of the BENEVOLENCE; and he found that there was no causal
connection between Appellant's initial negligence and the
subsequent disaster. It is pointed out that as a result of the
EASTW ND - GULFSTREAM col lision, the officers of the two vessels
recei ved conparatively mnute penalties; and that there was a nuch
| ess severe penalty inposed upon the Captain of the BENEVOLENCE
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t han upon the Appellant herein even though the negligence of the
BENEVOLENCE greatly exceeded that of the LUCKENBACH.

In conclusion, it is submtted that the Exam ner's action
refl ects an unstable enotional reaction influenced by public
excitenment resulting fromthe unfortunate collision and the
nati onwi de publicity it was given; that an order tantanount to the
maxi mum penal ty was i nposed w thout support in the record and
sinply to use Appellant as an exanple for the shipping industry;
and that, therefore, the charge of negligence should be dism ssed
or the order considerably mtigated.

APPEARANCES: Messrs. Lillick, Geary, O son, Adans and Charl es,
of San Francisco, by Joseph J. Geary and Edward D.
Ransom Esquires, of Counsel.

Based upon ny exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 25 August, 1950, Appellant was serving as Master on board
the American SS MARY LUCKENBACH and acting under authority of his
Li cense No. 100516 while the ship was outbound fromthe port of San
Franci sco enroute to Phil adel phi a, Pennsyl vani a.

On this date, the LUCKENBACH collided with the inbound USNHS
BENEVOLENCE of f the entrance to San Francisco Bay in the vicinity
of the main ship channel which is nmarked with four pairs of buoys
and extends for a distance of approximately two mles in a
generally easterly direction to within slightly less than six mles
of the Golden Gate Bridge. The width of the marked channel is
about 800 yards.

The MARY LUCKENBACH, O ficial No. 254012, is a G2 type
I ntercostal cargo vessel of 8162 gross tons, 441.2 feet in |ength,
63.2 feet in breadth, and 36.7 feet in depth. She is powered by a
single screw gear turbine drive of 6,000 shaft horsepower under
maxi mum st eam pressure of 450 pounds. Full speed is approxi mately
15 knots (75-80 RPM. The total persons on board nunbered 45.
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The BENEVOLENCE (AH-13) was a nodified G4 type hospital ship
of 15,450 tons displacenent, 520 feet in length, 71.5 feet in
breadth, and 43.5 feet in depth. She was powered by a General
Electric turbine with Falk reducti on gear, devel oping 8,500 shaft
hor sepower under nmaxi mum st eam pressure of 440 pounds driving a
single screw. Her standard speed was 15.5 knots (88 RPM. On 25
August, 1950, the BENEVOLENCE was engaged in acceptance trials
preparatory to her anticipated transfer fromthe Navy to the
Mlitary Sea Transportation Service. Consequently, there were 528
persons on board including the regular Navy crew, the prospective
MSTS Master and crew, Navy nedi cal personnel and shipyard worknen.

The LUCKENBACH got underway fromthe Howard Term nal, Qakl and,
California, at 1521 ship's tinme on 25 August, 1950. She was fully
| oaded with 10,000 tons of general cargo and her draft was 27 feet
4 inches forward, 29 feet 7 inches aft. The pilot left the ship at
1533 and Appellant remained at the conn fromthen until the tine of
collision. The LUCKENBACH maneuvered at various speeds until 1610
when speed was increased to full ahead of 15 knots.

At 1642 ship's time, the LUCKENBACH passed under the center of
the Golden Gate Bridge and proceeded to sea on course 246 degrees
true, speed 15 knots. This course made good woul d have carried her
to the starboard side of the main ship channel with buoy No. 7
cl ose aboard her starboard. Her speed over the ground was
I ncreased by a favorable 1.5 knot current which was setting in a
sout hwesterly direction.

Just after passing the Golden Gate Bridge, fog was encountered
and the distance of visibility fromthe LUCKENBACH decreased
gradually as the weather becane thicker. Fog signals were sounded
every mnute until between one and two m nutes before the collision
wi th t he BENEVOLENCE.

The radar had been secured because none of the crew were able
to make the m nor underway adjustnents which were necessary before
it would focus properly. The Junior Third Mate had attenpted to
make these adjustnents w thout success.

Subsequent events di sclosed that the clocks on the bridge of
t he LUCKENBACH were approxi mately five m nutes ahead of those on
t he BENEVOLENCE. Assum ng that the clocks on the BENEVOLENCE were
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accurate, the corrected tine at which the LUCKENBACH passed under
the Gol den Gate Bridge was 1637.

The foll ow ng persons were on the bridge of the LUCKENBACH
from 1642 ship's time until the collision occurred: Appellant,
Second Mate, Third Mate, Junior Third Mate, and a hel msman. A
| ookout was posted in the eyes of the ship at all tinmes after the
fog set in. At the tinme of the collision, the weather was stil
foggy, there was a slight breeze and the sea was calm

At 1658 ship's tine (corrected to 1653), Appellant heard the
fog signal of the BENEVOLENCE up ahead and he i nmedi ately ordered
"stop" on the engines. A few seconds |ater, he ordered "full
astern” and this order was repeated on the telegraph to indicate an
energency. At 1659 (corrected to 1654), the bow wave of the
BENEVOLENCE and then the ship itself cane into view slightly on the
port bow of the LUCKENBACH at a di stance of approxinmately 1500 to
2000 feet. Appellant ordered "hard right rudder" and four blasts
of the whistle were sounded as a danger signal. At about this sane
time, the sounding of the siren on the BENEVOLENCE was heard on the
bri dge of the LUCKENBACH. The engi nes of the LUCKENBACH were goi ng
full astern but she was maki ng way through the water when her port
bow struck the BENEVOLENCE on the port side of her forecastle at an
angl e of about fifteen degrees. The inpact was so great that both
shi ps heeled to starboard as they bounced apart. A second |ess
severe inpact occurred when the LUCKENBACH s port side canme into
contact with the port side of the BENEVOLENCE al ongsi de her bridge
structure. The collision took place at 1700 LUCKENBACH ti ne
(corrected to 1655) and at approximately 37° 46' 56" North
Latitude, 122° 34' 00" West Longitude. Imediately after the first
| npact, Appellant ordered "hard left rudder." The forward notion
of both ships continued until after the LUCKENBACH had passed
astern of the BENEVOLENCE and they had passed out of sight of one
anot her. The LUCKENBACH s engi nes conti nued backing full until she
anchored at 1710 (corrected to 1705).

The crew of the LUCKENBACH assisted in the rescue operations
when Appel |l ant becane aware of the fact that the BENEVOLENCE had
sunk. There were no casualties on the LUCKENBACH and she | ater
proceeded into San Franci sco harbor w thout assistance despite
damage to her port side and with her forepeak fl ooded.
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The BENEVOLENCE was conducting the acceptance trials in a
lightly | oaded condition drawing 19 feet forward and 23 feet aft.
She had rounded the San Franci sco Lightship and was proceedi ng up
t he marked channel towards the harbor entrance until five m nutes
prior to the tinme of collision. The Conmanding Oficer was on the
bridge but a civilian pilot was conning the ship. Al so on the
bridge were the ship's Navigator, the prospective MSTS Master,
another civilian pilot, the hel neman, a radar operator, and ot her
personnel. A | ookout was posted on the forecastle head and fog
signal s were sounded every mnute until about two m nutes before
t he acci dent.

Al t hough the surface search radar was operated continuously on
the 15,000 yard scale, there is no testinony as to why the i mge of
t he LUCKENBACH was not seen on the scope except a statenent that
at nospheric conditions mght have caused a bl ank spot.

At 1640 ship's time, the BENEVOLENCE was naki ng standard speed
of 15.5 knots (88 RPM through the water when she changed course to
071 degrees true approaching the main ship channel. Buoy No. 2 was
approxi mately 100 yards abeamto starboard at 1641 and speed was
changed to 16 knots (91 RPM three mnutes later. Wen buoy No. 8
was about 100 yards abeamto starboard at 1650, her course was
changed to 066 degrees true. The ship was steam ng agai nst a
current of 1.5 knots.

At 1652 after steadying on the new course, the fog signal of
t he LUCKENBACH was heard by the conning pilot from approxi mately
dead ahead and he ordered "all stop" on the engines. Alnobst two
m nutes | ater, another blast was heard as the bow wave of the
LUCKENBACH was seen through the fog dead ahead at a distance of
about 2,000 feet. The pilot ordered "right full rudder," and
"two-thirds speed ahead." The LUCKENBACH was sighted i nmmedi ately
thereafter at 1654 and the collision alarmwas sounded on the siren
of the BENEVOLENCE a few seconds |later. She had conmenced sw ngi ng
to the right when the collision occurred at 1655. The pilot then
ordered "all stop" while the two-thirds bell was still being
answer ed.

The plates were ripped off the BENEVOLENCE and she began to
ship water through a hole of about 300 square feet. The rudder was
shifted as a port list increased rapidly and the ship comenced
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goi ng down by the head. The port anchor was dropped at 1710. The
vessel slowy rolled over to a full 90 degree list and sank at 1738
| ocat ed approxi mately at 37° 47' 05" North Latitude and 122° 33’

07" West Longitude, bearing 253 degrees true from M| e Rocks Light
at a distance of 4200 yards. The line of the keel at the tinme of

si nki ng (bearing approxi mately seven-tenths of a mle to the
eastward of the scene of the accident) was 058 degrees true.

Twenty-three lives were lost as a result of the collision.
The conning pilot was unable to testify since he did not survive.

There is no record of any prior disciplinary action having
been taken agai nst Appel |l ant.

OPI NI ON

The Exam ner's decision, in effect, found proved only Part A
of the specification. Therefore, it would be inappropriate for ne
to discuss or to express any opinion on the Exam ner's disposition
of Parts B, C and D of the specification. | desire to enphasize,
however, that here as in all cases of proceedi ngs agai nst nerchant
mari ners' docunents under R S. 4450, the Exam ner's concl usions
reflect his own views al one upon the evidence before him and in no
way are determ native of any questions which mght arise in the
civil litigation of this collision.

At the hearing, Appellant consistently expressed the viewthat
proof of any one of the four parts of the specification would be
sufficient to prove the charge of negligence. |In this appeal, it
Is stated that Part A of the specification was found proved in no
ot her respect than that Appellant was navigating his vessel at an
excessive speed in a fog at the tinme when the fog signal of the
BENEVOLENCE was first heard on the LUCKENBACH.

These proceedings are renedial in nature and the prinmary
purpose of themis to protect |ives and property at sea agai nst
actual and potential danger rather than to punish persons for
crimnal negligence or to determ ne who shall bear the burden of
the | osses resulting froma collision. Therefore, it is not
necessary in this case to find that Appellant's negligence was at
| east partially to blanme for the collision, sinking and | oss of
life, in order to find that he was negligent in proceeding at an
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excessi ve speed at sone tine prior to the collision.

This proceeding is not an attenpt to forecast the outcone of
civil litigation which will determ ne the issue of damages based
upon whi ch vessel or vessels were guilty of fault contributing to
the collision; nor is it an attenpt to start a new body of |aw by
i gnoring the decisions of the courts. Judicial precedents set by

the cases on civil litigation will be followed to the extent that
they are applicable, but it follows fromthe objective of such
litigation that the court decisions will not control the

determ nation as to the issue of negligence herein because prior
excessive speed is not necessarily a fault contributing to the

collision. The Ludvig Hol berg (1895), 157 U.S. 60; U S. wv.

Steffens (CCA 2, 1929), 32 F2d 206. The latter case stated that
the earlier speed in the fog of one ship had been a fault but that
It nmust have been run off prior to the devel opnent of the collision
situation and, therefore, it did not contribute to the collision.
Anot her distinction, as pointed out by Appellant, is that under the
court decisions the critical tinme, with respect to the ability of

a ship to stop in her share of the visible distance, is when
another ship is sighted. But here we are concerned with the tine
when the fog signal of the BENEVOLENCE was heard on the LUCKENBACH.

The findings of fact which pertain directly to those parts of
t he specification, other than that part which alleges excessive
speed in fog, have been included to indicate the potential danger
caused by the excessive speed of the LUCKENBACH The details
concerning the | ocation and speeds of the two ships at different
times are necessary in order to determne, on the basis of what
actual ly happened a short tine |ater and under the sane
ci rcunst ances, whet her the LUCKENBACH coul d have stopped in her
share of the visible distance at the tinme she heard the whistle of
t he BENEVOLENCE. The evidence as to the tine between when the
LUCKENBACH reversed her engi nes and the BENEVOLENCE was sighted is
pertinent in sone degree as to whether the LUCKENBACH s speed was
excessive at the forner tine; and the evidence pertaining to the
visibility at the time of sighting the BENEVOLENCE is useful to
determne the visibility shortly before that tine.

Before discussing the nerits of this case, | would like to
note that the evidence before the Exam ner consisted entirely of
the testinony and exhibits submtted before the Marine Board of
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| nvestigation. Since the findings of the Exam ner are based upon
a review of the sane cold record which cones before ne on this

appeal, | amnot as limted in making an i ndependent determ nation
as to the credibility of witnesses as in those cases where the
Exam ner has seen and heard the wtnesses testify. |In addition,

there is considerabl e corroborating evidence concerning sone
findings which leads to the | ogical conclusion that sone other
findings in the sequence of events cannot be sustai ned.

This appeal is limted to a determ nation as to whet her
Appel | ant was navi gating the LUCKENBACH at an excessive speed in
fog when the fog signal of the BENEVOLENCE was heard. The result
depends upon the circunstances of the individual case, the
applicable rule-of-thunb test as to the visible distance, and the
three factors nentioned by Appellant: the visibility, speed and
reversing ability of the LUCKENBACH at the tine in question.

What constitutes i mobderate speed in a fog depends upon all
t he surroundi ng circunstances and conditions which assist in
deci di ng whet her the speed was negligent or prudent. Hence, the
guestion cannot be resolved nerely by applying nechanical tests.
Sone factors in determ ning whether the speed is excessive are the
density of the fog, the degree of accuracy with which the ship's
position can be determ ned, the |likelihood of neeting other
vessel s, the presence of any currents, the conpliance of the other
vessel with the rules of navigation, and established standards of
seamanshi p which affect a vessel's safety. Prudent speed varies
i nversely with the probability of neeting other vessels. The
LUCKENBACH was departing from San Francisco which is well-known to
be one of the busiest ports in the United States. The heavy vol une
of comercial traffic known to traverse the waters in the vicinity
of the Golden Gate Bridge, the 800 yards w de narked channel and
t he open water between the bridge and the channel, nmakes utterly
superfl uous any extended di scussion of the problens any navi gator
may expect to encounter there. The variety of vessel types which
he m ght neet is denonstrated by the presence of the BENEVOLENCE on
t he occasion in question. The fog was an additional warning to
Appel l ant to navigate his vessel at a | ow speed. Nevertheless, the
LUCKENBACH headed for the marked channel while she was heavily
| oaded with 10,000 tons of cargo, drawing 27 feet 4 inches forward
and 29 feet 7 inches aft, and the uninterrupted forward notion of
the ship was accelerated by a favorable current.
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There are nechanical tests which are al so applied by the
courts to determ ne whether a given rate of speed of a shipis
noderate or excessive in view of the particular circunstances of
the case. It has been held that a vessel shall not proceed at a
speed at which she cannot be stopped dead in the water in one-half

t he di stance of visibility ahead of her (The Chicago - Silver

Pal m (CCA9, 1937), 94 F.2d 754, cert. den. 304 U S. 576); and
al so that a vessel nust be able to stop before colliding with
anot her vessel which has been sighted, provided such approaching

vessel is going at a noderate speed. (The Unbria (1897), 166

U.S. 404; The Nacoochee (1890), 137 U. S. 330). The

significance of the test set forth in the latter two cases is
substantially the sane as that enunerated in the forner case, when
applied to two vessels which are approxi mately head and head when

t hey sight each other. According to either test, each vessel would
then be required to be able to stop within one-half of the visible
di stance; and under the circunstances of this case, that is the
test which is applicable.

| have found that the BENEVOLENCE was sighted at a range of
approxi mately 1500 to 2000 feet and Appel |l ant raises no objection
tolimting this finding to 2000 feet. Since there was no
substantial change in the density of the fog prior to sighting the
ot her ship, the distance in which the LUCKENBACH was required to
have been able to stop (when she heard the fog signal of the
BENEVOLENCE a m nute before sighting her) was a maxi num of 1000
feet. The latter figure wll be considered to have been one-half
the distance of visibility even though it would be nore appropriate
to use the | esser distance of 750 feet in view of the surrounding
ci rcunst ances such as the expectancy of neeting other vessels in
this vicinity.

| have al so found that the LUCKENBACH passed the CGol den Gate
Bridge at 1642 ship's tine (see Exhibits 6 and 7) and that the
cl ocks on the LUCKENBACH s bridge were approxinmately five m nutes
ahead of the BENEVOLENCE cl ocks. The latter finding is supported
by the nmutually corroborating testinony of the witnesses from both
shi ps which can lead only to the conclusion that the collision
occurred at 1655 BENEVOLENCE tinme and 1700 LUCKENBACH ti ne.

There is no disagreenent with the BENEVOLENCE tine of 1655 and
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this is supported by the entry made in the Quartermaster's Log Book
of the BENEVOLENCE (Exhibit 24) at the tinme of the first inpact (R
653) as well as the statenent of the Captain of the BENEVOLENCE in
his report of the accident (Exhibit 19) and the testinony of the
Navi gator (R 536). There is also testinony by the Captain of the
BENEVOLENCE t hat the conning pilot heard the fog whistle of the
LUCKENBACH at 1652 (R 381); and by the Captain and Navi gator of

t he BENEVOLENCE that the order to stop all engines was given at
1652 (R 381, 555). The testinony of the Chief Engineer
corroborates the tine of stopping at 1652. Although he testified
that the stop bell was received in the engi neroomat 1650 (R 743),
it is evident that the source of his tine was two m nutes behi nd
the bridge tinme because he also testified that the stop bell after
the collision was received at 1653 1/2 (R 744). The testinony of
the Captain and Navigator discloses that at 1654 they heard the
LUCKENBACH s fog signal and that the order "right full rudder" was
gi ven as the bow wave of the LUCKENBACH cane into sight (R 386, R
536-7). The prospective MSTS Second Oficer testified that the
two-thirds ahead order was given seconds before the collision
occurred at 1655 (R 821, 831). This agrees with the testinony of
the Chief Engineer that the two-thirds ahead bell was received two
m nutes after the stop bell (R 744) and that the ahead bell was
still being answered when the collision occurred (R 745, 762).

The Captain stated that the collision alarmwas sounded on the
siren after sighting the LUCKENBACH and prior to the inpact
(Exhibit 19). This nust have been at 1654 BENEVOLENCE tine. The
evi dence indicates that the BENEVOLENCE si ghted the LUCKENBACH
slightly earlier than the BENEVOLENCE was seen fromthe LUCKENBACH.

Turning to the evidence fromthe LUCKENBACH, the Deck Bel
Book (Exhibit 7) reads that at 1658 the engi nes were stopped and
then reversed after one blast was heard ahead, at 1659 the vessel
was sighted, and at 1710 the engi nes were stopped and the ship was
anchored. The testinony of all three officers on the bridge
supports the entries as to 1658 and 1659 (R 133, 159, 240). The
gist of their testinony is that all of these events as well as the
hard right rudder order occurred within a mnute and a half of each
other. The Third Mate also testified that the danger signal was
sounded on the LUCKENBACH i medi ately after the full astern bell
(R 244); the Junior Third Mate testified that he heard the siren
on the BENEVOLENCE just before the collision (R 141); and the
Chief Mate (who was on deck) testified that he heard the danger
signal and the siren, in that order, a very few seconds before the
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collision (R 9, 10). This testinony of the LUCKENBACH w t nesses,
i nterwoven in itself and together wiwth the testinony fromthe
Captain of the BENEVOLENCE as to when the siren was sounded, is
very substantial evidence to support the proposition that the
ship's time of the LUCKENBACH was 1700 and not 1702 when the
col l'i sion took place.

The rough Deck Log of the LUCKENBACH states that the collision
was at 1702 but it is admtted that these entries were nmade after
t he vessel had anchored (R 168) and were copied fromthe Deck Bell
Book (R 167). The latter does not contain any entry as to when
the collision occurred. Thus, the weight to be given the 1702
entry in the rough Deck Log is insignificant in the face of the
overwhel m ng evidence to the contrary. The Engi neroom Bell Book
entry that a heavy jar was felt at 1702 (Exhibit 17) is
conparatively uni npressive since other entries parallel to ones in
t he Deck Bell Book show that the tinmes recorded in the fornmer are
ahead of those in the latter.

Wi | e di scussing the value of the log entries, it is inportant
to note that the "Standby" (S.B.E.) entry in the Deck Bell Book was
squeezed in at the end of the 1642 entry and it definitely was
witten with a pencil which nmade a darker inpression on the paper
than the rest of the entry. The Second Mate explained this by
testifying that he nade the conplete entry at 1642 but sharpened
the pencil before entering "S.B.E." (R 173). But even this does

not explain why the tine of 1642 ("442") also was evidently witten
wth a darker pencil. Wth respect to the 1642 entry in the

Engi neroom Bel | Book ("ST.BY 442"), its credibility is

seriously reflected upon because it was made by an arrow i nsertion
between two other entries and it was admttedly nade after the ship
was anchored at 1710. In view of the suspicion cast upon sone of
the log entries, | amconvinced that either the "Standby" order was
not given, it was not answered by the engine room or the order did
not call for a reduction in speed. This is further nade cl ear by

t he average speed of the LUCKENBACH fromthe Golden Gate Bridge to
the point of the accident.

Reverting to the di scussion concerning the tinme of the
collision, | think that the evidence referred to above
substantiates ny findings as to the tine of the collision and the
events which took place on each ship within the period of three
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m nutes before the collision after the BENEVOLENCE first heard the
fog signal of the LUCKENBACH. |In accordance with the | ack of
support in the record, it is very inprobable froma | ogical

vi ewpoi nt that the Exam ner's findings of fact were accurate which
stated both that the engines of the LUCKENBACH commenced backi ng
and t he BENEVOLENCE had her rudder right full for three m nutes
before the collision. Under such circunstances, it is difficult to
conprehend how the collision could have occurred especially if the
LUCKENBACH had been proceedi ng at the clainmed speed of 8.82 knots

t hrough the water and if she was nearly dead in the water at the
time of the collision as contended by Appellant. And if the
LUCKENBACH heard the fog signal of the BENEVOLENCE four m nutes and
again three mnutes before the collision as found by the Exam ner,
why was the signal not heard at any tine during the next three
mnutes if the collision was not until the latter tine?

On the basis of ny findings, the LUCKENBACH was required to
have been able to stop dead in the water in 1000 feet and in the
one mnute in which she sighted the BENEVOLENCE, unless it appears
t hat t he BENEVOLENCE used up nore than her share of the visible
di st ance.

In fixing the point of the collision, considerable reliance
has been placed upon the statenents of the Captain and Navi gator of
t he BENEVOLENCE as to her position with respect to different buoys
at various tines while passing through the marked channel. This
evi dence supports the findings that buoy No. 2 was close abeamto
starboard at 1641, speed was increased from15.5 to 16 knots at
1644, and buoy No. 8 was about 100 yards abeamto starboard at
1650. This gave her an average speed of 14.3 knots over the ground
for the 4300 yards covered between buoys No. 2 and 8. Assum ng
that it took three mnutes to increase speed, then the speed nade
good woul d be an average of the two different speeds of 15.5 and 16
knots, thus indicating that the current was retardi ng her progress
to the extent of 1.45 knots. After her |last fixed position at
1650, the BENEVOLENCE steaned for two mnutes at 14.5 knots over
the ground, two mnutes with her engines stopped and one m nute at
two-thirds ahead. Since these speeds carried her about a mle
farther along her course of 066 degrees true, the collision took
pl ace at about 37°46' 56" North Latitude, 122°34' 00" West Longitude.
The concl usively determ ned position where the BENEVOLENCE sunk
approxi mately seven-tenths of a mle to the eastward of this
estimated point of collision |ends support to the accuracy of this
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estimate. The fix of the BENEVOLENCE at 1650 is considered to be
far nore accurate in determining the | ocation of the collision than
the [ ast known position of the LUCKENBACH when she passed the

Gol den Gate Bridge.

The di stance fromthe center of the Golden Gate Bridge to the
scene of the accident is about 4.85 mles. Having determ ned the
time of the collision as 1700 LUCKENBACH ti me and accepting the | og
entry that she passed under the bridge at 1642 ship's tine, the
el apsed tine between the two points was 18 m nutes and her average
speed over the ground was slightly in excess of 16 knots. Since
the full astern order was given about 16 m nutes after she passed
t he bridge and when the LUCKENBACH was an estinmated di stance of
2500 to 3000 feet fromthe position of the collision, her average
speed over the ground during those 16 m nutes was about 16.5 knots.
Allow ng for a current of 1.5 knots, her speed through the water
was her normal full speed of 15 knots. Hence, the evidence cannot
be accepted that her speed was reduced considerably by the order to
" St andby" the engines after passing the Golden Gate Bridge. In
fact, it is clearly established by the evidence that the LUCKENBACH
continued on into the fog wi thout reducing her speed at any tine
until after the fog signal of the BENEVOLENCE was heard two m nutes
before the collision. The southwesterly current accounts for the
fact that this placed the LUCKENBACH about 700 yards to the south
of her dead reckoning track.

The lightly | oaded BENEVOLENCE had been proceeding at the rate
of 16 knots through the water but her engines had been stopped for
two m nutes before she sighted the LUCKENBACH and went two-thirds
ahead. Since the LUCKENBACH had been noving through the water at
15 knots in a heavily | oaded condition, she would have reacted nore
slowy than the other ship to conparable speed changes. Simlarly,
| do not think that the reversing of the LUCKENBACH s engi nes about
two mnutes before the collision retarded the speed of the ship to
a greater extent than the engi ne changes on t he BENEVOLENCE
affected her speed through the water. Therefore, the LUCKENBACH
covered approxi mately her share of the visible distance after
sighting the BENEVOLENCE at 1654 and Appel |l ant cannot bl ane his
failure to stop the LUCKENBACH on the actions of the other shinp.
Consequently, the issue herein is resolved into a determ nation as
to whet her the LUCKENBACH coul d have been stopped dead in the water
from her speed of 15 knots in the distance of 1000 feet at 1653
when the fog signal of the BENEVOLENCE was first heard.
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Wth respect to the reversing ability of the LUCKENBACH, there
s no testinony by the LUCKENBACH wi t nesses that their ship was
dead in the water at the tinme of the collision. On the other hand,
there is very definite testinony by the Captain and Navi gat or of
t he BENEVOLENCE t hat even before they sighted the ship, they saw
t he bow wave caused by the stem of the LUCKENBACH cutting through
the water (R 466, 538). The Captain, the observing civilian pilot
and the prospective MSTS Second O ficer estimted, respectively,
that the speed of the LUCKENBACH was 15 knots (R 466), that she
was maki ng way through the water when she passed astern of the
BENEVOLENCE (R 719), and that the LUCKENBACH was going full ahead
(R 833). The Chief Mate of the LUCKENBACH testified that he could
feel the vibration of the engines going astern for only about half
a mnute prior to the accident; and it is admtted that the
LUCKENBACH di d not anchor until about ten mnutes |ater and that
her engines were going full astern during this tinme. 1In the
absence of strong evidence to the contrary, this testinony is
sufficient to support the finding that the LUCKENBACH still had
forward way on at the tinme of inpact.

CONCLUSI ON

It has been established by substantial evidence that the
LUCKENBACH did not stop in her share of the visible distance

bet ween 1654 and the collision at 1655. A fortiori, she

coul d not have stopped in the required distance after 1653 when the
fog signal of the BENEVOLENCE was heard since the engines of the
LUCKENBACH were not going astern until shortly after that tine.

Si nce the speed of the LUCKENBACH was excessive at 1654 when she

si ghted the BENEVOLENCE and her engi nes had been going full astern
for about a mnute at that tinme, it is an inescapabl e concl usion
that she was traveling at an excessive speed in fog at 1653. The
expectation of neeting other vessels in this area increased the
normal duty of Appellant to reduce the speed of his ship in the
prevailing fog. But because of Appellant's otherw se clear record,
the order of the Exam ner dated 19 June, 1951, is nodified to read
as foll ows:

ORDER
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That License No. 100516, and all other licenses, certificates
of service and nerchant mariner's docunents issued to Leonard C.
Smth, are suspended for a period of six (6) nonths. The last four
(4) nonths of this suspension shall not be effective provided no
further charges are proved agai nst you under 46 United States Code
239 (R S. 4450, as anended) for acts commtted wthin twelve (12)
nont hs of the expiration of the two (2) nonths outright suspension.

As so MODI FI ED, the Exam ner's O der i s AFFI RVED.

A. C. R chnond
Rear Admral, United States Coast Guard
Act i ng Commandant

Dated at Washington, D. C, this 28th day of Novenber, 1952.
****x*  END OF DECI SION NO 586 *****
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